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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC18-02447 
CASE NAME:  TETZLOF VS SHENOUDA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Unopposed motion for plaintiff attorney to be relieved as counsel is granted. The court will sign the 
order provided. 
 

 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC19-01901 
CASE NAME:  VIEBELLA LLC VS FONBUENA 
 *MOTION/PETITION TO COMPEL ARBITRATION  TO CONFIRM CONTRACTUAL ARBITRATION 
AWARD 
*TENTATIVE RULING:* 
 

Before the Court is a petition by plaintiffs Viebella, LLC and Hercules Fitness, Inc. to confirm 

arbitration award against defendants Richard Fonbuena, Paul Bueno and Still Undefeated, LLC. The 

petition is denied, without prejudice, for following reasons. 

Plaintiffs filed this action against defendants for, inter alia, breach of contract arising from an 

agreement to purchase commercial property and a business from plaintiffs, and their lease of the 

property when the sale fell through. The parties submitted their claims to arbitration and the 

arbitrator found in favor of plaintiffs and against defendants in the amount of $180,306.  

On May 4, 2022, the parties filed Notices of Stay to formally notify the Court that defendant 

Fonbuena filed a bankruptcy petition resulting in a stay of this action as to him. 

On June 14, 2022, plaintiffs filed this petition to confirm the arbitration award. By their 

petition, plaintiffs seek confirmation of the award and entry of a joint and several judgment against 

all defendants.  

On July 21, 2022, defendants filed an opposition in which they request additional time to 

consider their options (if any) for responding to the petition. Their counsel explains that he lost 

contact with defendants until shortly before their opposition to the petition was due. 

On July 26, 2022, plaintiffs filed a reply in which they ask the Court to grant the petition as to 

Rubio and Still Undefeated and deny the request for continuance. They point out that Fonbueno’s 

bankruptcy did not operate to stay this action against non-bankrupt co-defendants.   

Plaintiffs’ request to confirm the arbitration award as to Rubio and Still Undefeated is denied 

for two reasons.  

First, reply is limited to rebutting opposition—not requesting new relief—and the court 

cannot grant different relief than stated in the notice of motion. (See Luri v. Greenwald (2003) 107 

Cal.App.4th 1119, 1125.)  

Second, an arbitration agreement cannot be directly enforced until it is confirmed and a 

judgment is entered. (CCP § 1287.6; Jones v. Kvistad (1971) 19 Cal.App.3d 836, 840.) And, “[a]s a 

general rule there can be only one final judgment in a single action.” (Nicholson v. Henderson (1944) 

25 Cal.2d 375, 378; accord, Department of Forestry & Fire Protection v. Howell (2017) 18 Cal.App.5th 

154, 196, disapproved of on other grounds in Presbyterian Camp & Conference Centers, Inc. v. 
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Superior Court (2021) 12 Cal.5th 493.) 

Plaintiffs claim they will be prejudiced if they cannot collect from Rubin and Still Undefeated 

now. (Reply Brf. 2:13-16.) However, plaintiffs do not cite authority that a judgment can enter against 

Rubio and Still Undefeated while Fonbueno remains a party to the case.  

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-01465 
CASE NAME:  HEWITT VS WOOD, ET AL. 
 *HEARING ON MOTION IN RE:  PROTECTIVE ORDER UNDER CCP 2034.250 
*TENTATIVE RULING:* 
 
Plaintiff’s motion for a protective order to quash defendants’ second expert witness demand is 
granted. CCP 2034.250. 
 
BACKGROUND 
 
On April 22, 2022, the parties simultaneously exchanged expert witness disclosures pursuant to 
defendants’ timely request based on the initial trial date. Plaintiff disclosed a pain management 
expert, an orthopedist, a cattle expert and certain treating doctors. Plaintiff also supplied defendant 
with reports/cost analysis of the pain management expert and the orthopedist. Defendant then filed 
for summary judgment. Plaintiff agreed to postpone expert depositions until after the motion was 
heard. In the interim, on June 2nd, the parties attended the Issue Conference and agreed to continue 
the trial to explore settlement. The court denied defendants’ motion for summary judgment on June 
8th. On July 30, defendants served a second demand for the exchange of experts.  
 
Defendants claim the second demand is timely pursuant to CCP 599. That statute provides that 
“unless otherwise ordered by a court . . . , a continuance of a trial  . . . . extends any deadlines that 
have not already passed as of March 19, 2020, applicable to discovery, including the exchange of 
expert witness information . . . .” Plaintiff timely filed this motion to quash the second demand. 
 
ANALYSIS 
 
The court finds it would be unfair and unjust to allow defendants a second exchange of expert 
witnesses to now remedy strategic deficiencies from their earlier exchange. Plaintiff in good faith 
pursued a particular strategy based on defendants’ expert witness disclosures. Defendants 
intentionally chose not to designate certain experts before their MSJ and initial trial date. While 
defendants have not yet deposed plaintiff’s experts, plaintiff has disclosed the experts’ reports and 
discussed the content of their anticipated testimony. It would be unfair to allow defendants to take 
advantage of this information in allowing a highly unusual second expert witness exchange. It is true 
that CCP 599 does not state that the trial continuance needs to be related to COVID-19 delay but the 
court remains free to consider all circumstances. Accordingly, plaintiff’s motion is granted and the 
second demand is quashed. 
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4. 9:00 AM CASE NUMBER:  MSC20-01557 
CASE NAME:  LYTTLE VS JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  FOR ORDER REQUIRING PLTF TO FILE AN UNDERTAKING 
*TENTATIVE RULING:* 
 
The motion has been continued to August 10, 2022 at 9:00 a.m. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-01557 
CASE NAME:  LYTTLE VS JOHN MUIR HEALTH 
 HEARING ON SUMMARY MOTION  JUDGMENT FILED BY THE DEFENDANT JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
The motion has been continued to August 10, 2022 at 9:00 a.m. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 *HEARING ON MOTION IN RE:  DEMURRER TO PLAINTIFF AND CROSS-DEFENDANT KYLE OURA'S 
ANSWER TO CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
The motion is moot. An amended answer has been filed. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-01391 
CASE NAME:  JFP-AG/SAN RAMON  VS.  RM 15 SAFE CORP 
HEARING ON MOTION TO DISMISS FOR NON-JOINDER OF PARTIES 
*TENTATIVE RULING:* 
 
 The hearing is continued to August 31, 2022, at 9:00 a.m., in Department 21.  Each side shall 
file supplemental papers addressing the following issues, on or before August 15, 2022.  Each side 
may file a response to the other side’s supplemental papers, on or before August 22, 2022.  Given the 
complexity of the issues, the parties’ memoranda may exceed the usual page limitations, but the 
parties are reminded that concise briefing is often more persuasive briefing.  The parties shall provide 
the Court with properly tabbed courtesy copies of all papers filed pursuant to this order. 
 
 Defendant’s motion to dismiss is based on the nominal transfer of the subject parcels of real 
property from defendant RM 15 Safe Corp to nine, non-party LLCs.  (See Defendant’s RJN, Exhs. “B” 
through “J”.)  The Court will refer to these non-party LLCs as “the Nominal Transferees.”  That the 
transfers are nominal in nature is evidenced by that fact that only nominal consideration and transfer 
taxes were paid.  Thus, the stated consideration for the San Ramon property was the sum of $ 10.00, 
and the transfer deed further states as follows: 
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Documentary Transfer Tax Exempt Per R&T Code 11925(d) – Grantors and grantees 
are [comprised] of the same parties and their proportional interest remains the same 
immediately following the transfer. 

 
(Defendant’s RJN, Exh. “B”.)  Defendant contends that the Nominal Transferees are indispensable 
parties, within the meaning of Code of Civil Procedure section 389. 
 
 1. Plaintiff JFP-AG/San Ramon, LLC. 
 
 Plaintiffs have offered to amend their complaint so as to name one of the Nominal 
Transferees, San Ramon Hannibal LLC, as a defendant.  This defendant owns the leased premises 
located in San Ramon, California. 
 
 At a minimum therefore, it would appear that this action should proceed as to plaintiff 
JFP-AG/San Ramon, LLC., the lessee of the San Ramon property.  Once the new defendant is served 
with process, this plaintiff will be able to obtain complete relief with regard to the San Ramon 
property, and the new defendant will be able to protect any rights it may wish to assert with regard 
to the San Ramon property.  No purpose would be served by dismissing the action as to this plaintiff, 
and requiring this plaintiff to file and serve a new action seeking the same relief. 
 
 2. Subject To Service Of Process. 
 
 Only ”[a] person who is subject to service of process” can be deemed an indispensable party.  
(Code Civ. Proc., § 389, subd. (a).)  Defendant has not offered any evidence that the eight Nominal 
Transferees who received properties located in other states have minimum contacts with California 
sufficient to make them subject to service of process here.  Plaintiffs assert that those eight 
transferees are not subject to service, and defendant does not contradict plaintiffs’ assertion.  
The Court’s preliminary assessment is that defendant has not met its burden of proof as the moving 
party in this regard. 
 
 3. Defendant’s Contradictory Arguments. 
 
 Defendant makes two directly contradictory arguments.  First, defendant argues that a 
judgment in this action would not afford plaintiffs complete relief, because the judgment would have 
no binding issue preclusion effect on the interests of the Nominal Transferees.  Second, defendant 
argues that a judgment in this action would prejudice the Nominal Transferees, because the judgment 
would have a binding issue preclusion effect on their interests, and the Nominal Transferees would 
not be present to protect those interests. 
 
 Both cannot be true.  If a judgment in this action would have no binding effect on the 
Nominal Transferees, those non-parties would not be prejudiced.  If a judgment would have binding 
effect on the Nominal Transferees, then plaintiffs could be awarded the complete relief they are 
seeking in this action: declaratory relief and reformation of the subject ground leases as against all 
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interested parties. 
 
 The Court requests that defendant address this contradiction. 
 
 4. Issue Preclusion. 
 
 Neither side has helpfully briefed the issue of whether a judgment against the assignor of 
contractual rights binds the assignee under the doctrine of issue preclusion.  The Court’s preliminary 
assessment is that it does, because an assignor and an assignee are “in privity” for purposes of issue 
preclusion.  If the Court’s preliminary assessment is correct, then a judgment in this action would bind 
the Nominal Transferees and provide plaintiffs with the complete relief they are seeking.  (See 
Stafford v. Yerge (1954) 129 Cal.App.2d 165, 169; Shannon v. General Petroleum Corp. (1941) 47 
Cal.App.2d 651, 655-657.)  The Court requests briefing from both sides that addresses published 
decisions as closely as possible on point, even if those decisions are from federal courts or from 
other states. 
 
 5. Adequate Representation. 
 
 Defendant has not meaningfully addressed the question of why it cannot adequately 
represent the interests of the Nominal Transferees.  (See Deltakeeper v. Oakdale Irrigation Dist. 
(2001) 94 Cal.App.4th 1092, 1102 [“[a] party's ability to protect its interest is not impaired or impeded 
as a practical matter where a joined party has the same interest in the litigation”]; City of San Diego v. 
San Diego City Employees' Retirement System (2010) 186 Cal.App.4th 69, 83-85.)  As was noted above, 
the nominal transfers were made between entities owned by parties whose “proportional interest 
remains the same immediately following the transfer.”  (Defendant’s RJN, Exh. “B”.)  The owners of 
defendant RM 15 Safe Corp thus have precisely the same motivation to defend this action as the 
owners of the Nominal Transferees — they are one and the same. 
 
 6. Plaintiffs’ Ability To Obtain The Remedy Of Reformation. 
 
 Part of the relief plaintiffs seek is reformation of the subject ground leases.  Through 
reformation, plaintiffs seek to clarify an ambiguity allegedly created by language in amendments to 
the ground leases. 
 
 Defendant fails to articulate how plaintiffs could obtain the remedy of reformation in 
separate actions against the Nominal Transferees, given that the Nominal Transferees were not 
parties to the subject ground leases and have not assumed defendant’s obligations under those 
leases.  In other words, defendant has not explained how plaintiffs could obtain the remedy of 
contract reformation against non-contracting parties. 
 
 In addressing this point, defendant need not repeat its argument that the Nominal 
Transferees are now the “Landlord” under the subject ground leases simply because they are the 
record title owners of the leased premises.  The Court does not find that argument persuasive. 
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 7. Judicial Economy. 
 
 Defendant argues that allowing this action to proceed would not promote judicial economy, 
because it would result in multiple proceedings and thereby create the risk of inconsistent rulings.  
The Court does not follow defendant’s argument, because dismissing this action and requiring 
plaintiffs to pursue separate actions in Arizona, Arkansas, California, New Mexico, Texas, and 
Washington would seem to create a greater risk of inconsistent rulings. 

 
 

  

    

8.   9:00 AM CASE NUMBER:  N22-1123 
CASE NAME:   CLAIM OF: A J 
  *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
The minor’s compromise is granted. The court will sign the orders provided. 
 

 

  

    

9.   9:00 AM CASE NUMBER:  N22-1194 
CASE NAME:   CLAIM OF: ANNABELLE DANIEL 
  *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
The minor’s compromise is granted. The court will sign the orders provided. 
 

 

  

ADD-ON 
    

1. 9:01 AM CASE NUMBER:  MSC19-00191 
CASE NAME:  REGINA ENTERPRISES VS WILLOW PASS 
 *HEARING ON MOTION IN RE:  FOR AN ORDER PERMITTING LEAVE TO FILE AMENDMENTS TO FIRST 
AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court are Plaintiff Regina Enterprises, Inc.’s (“Plaintiff”) (1) Motion for an Order Permitting 

Leave to File Amendments to Amended Complaint, and (2) Motion for an Order Permitting Leave to 

File Amendments to Cross-Defendants Answer (collectively, “Motions”.) The Motions are opposed by 

Defendants Willow Pass One, LLC (“Willow Pass”) and David Feng (“Defendants”).  

For the reasons set forth below, Plaintiff’s Motions are granted. The parties are required to appear to 

discuss issues related to a continuance of the trial date.  

Procedural Background  

Plaintiff filed its original Complaint on February 7, 2019, alleging a single cause of action for breach of 

contract related to a lease it entered into with Defendant Willow Pass.  Defendant filed a cross-



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  08/03/2022 

 

 

 

 

complaint on April 2, 2019, alleging claims for breach of contract, declaratory relief, and ejectment.  

On August 14, 2020, Plaintiff filed a motion for leave to file a first amended complaint (“FAC”), which 

was granted on October 7, 2020. The FAC, filed on October 21, 2020, substituted David Feng as DOE 

one, and added a cause of action for fraud against the Defendants, and sought punitive damages. 

Defendant filed a demurrer to the FAC, which was granted. As a result, a Second Amended Complaint 

(“SEC”) was filed on February 5, 2021. The SEC included claims for breach of contract, fraud, as well as 

alter ego allegations.  

Trial was originally set for January 10, 2022. Due to issues with Plaintiff’s corporate status, the Court 

continued the trial date to May 16, 2022, to allow Plaintiff to attempt to regain active status with the 

California Secretary of State. However, six months later Plaintiff still had not corrected its corporate 

status, so the Court continued the trial again, setting it for August 22, 2022. At this time, discovery has 

closed and the Parties have indicated that no party has disclosed (or requested to be disclosed) any 

experts.  

On July 11, 2022, six weeks before trial and over three-years since filing the original complaint, 

Plaintiff filed the instant motion seeking to amend it complaint for a third time to add two new causes 

of action, for (1) declaratory relief, and (2) rescission of lease and restitution. Plaintiff also seeks to 

amend its answer to the cross-complaint to add affirmative defenses for (1) rescission based on 

mistake of law, and (2) fraud in the inducement (which tracks the claim for fraud in the SEC). Both 

new causes of action, and the new affirmative defenses, are based on the claim that the Lease at 

issue is void/voidable as it is illegal under the Unruh Civil Rights Act.  

Standard 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group (1996) 48 

Cal.App.4th 471, 487.) 

Leave to amend can be denied where there is “‘inexcusable delay and probable prejudice to the 

opposing party’… [Citation.]” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.) However, 

even if there is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the 

opposing party was not misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Superior 

Court (1989) 213 Cal.App.3d 1045, 1048.)  

“Generally, leave to amend must be liberally granted [Citation], provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation.” (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.)  

A party opposing amendment must demonstrate that permitting the amendment will cause it to 

suffer prejudice. (Rickley v. Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg 

Mgmt. Co. (1985) 39 Cal.3d 290, 296-297.) 
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Analysis 

Plaintiff’s proposed amendments are based on the single concept that the Lease at issue in this 

matter was illegal, and therefore void. It argues that the “facts giving rise to the cause of action for 

declaratory relief and rescission and restitution were discovered recently...” (Motion at 10:8-9 

emphasis added.) This does not appear to be the case. The “facts” related to these claims, i.e., the 

Lease at issue, have not changed since the suit was instituted in February 2019. Instead, the reason 

for the delay is that Plaintiff’s counsel only recently “investigated issues relating to the legality of 

women’s only fitness centers” in California. (Id. at 10:10-11.) In other words, there was a lack of 

diligence in legal research – not a discovery of new facts – that led to the current Motions. 

Given the “policy of great liberality in permitting amendments to the complaint at any stage of the 

proceedings, up to and including trial,” leave to amend should be given, even if there is unreasonable 

delay, unless the opposing party can show that it will suffer prejudice by allowing leave to amend. 

(Magpali, (1996) 48 Cal.App.4th at 487; Rickley, 212 Cal.App.4th at 1159; see also Mesler, 39 Cal.3d at 

296-297.) Thus, even though the delay here could be considered ‘unreasonable,’ leave should be 

permitted unless Defendants can show they will suffer prejudice.   

Defendants generally argue that “[a]dditional discovery would be required on intensely factual issues, 

and Shapes executives are located in Florida, and would have to be deposed in Florida.” (Opp. at 4:13-

15.) They do not provide any declarations or other evidence supporting any specific prejudice. It is 

worth noting that Defense counsel has two offices, one in California and one in Florida.  

Given that the proposed amendments relate to the potential that the Lease is for an illegal purpose, it 

is not clear to the Court what, if any, additional discovery would be required. The issue of the 

legality/illegality of the Lease appears to be a purely legal one. If the Lease is illegal it would possibly 

be void or voidable. If the Lease, or at least portions of it, are not illegal, then it would not be void or 

voidable, and the breach of contract claim already in this matter would move forward. It appears that 

the determination of illegality could be decided by briefing alone on the terms of the Lease as well as 

the law, and does not require any additional discovery.  

If, however, after there is a determination as to the legality of the Lease, it appears that Defendants 

would need additional discovery related to issues raised by the amended causes of action, the Court 

can allow Defendants to re-open discovery for the limited purpose of addressing the issues related to 

the Lease.  

Expert Discovery  

For some reason Plaintiff’s counsel requests that a “short continuance of trial to give the parties time 

to disclose experts, and, if necessary, depose the disclosed experts, would be beneficial to both 

sides.” (Handleman Decl. ¶9.) Any party may make a demand to exchange expert information “no 

later than the 10th day after the initial trial date has been set, or 70 days before that trial date, 

whichever is closer to the trial date.” (California Code of Civil Procedure (“CCP”) §2034.220.) Trial was 

originally set for January 10, 2022. As such, the time for expert disclosures has come and gone. 
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Plaintiffs cannot use the instant Motion as an attempt to re-open expert discovery when that time 

has passed.  

Additionally, issues related to failure to mitigate damages, the context in which this argument is 

raised, have nothing to do with the proposed amendments. If the Lease is deemed to be void as 

illegal, there is no issue with failure to mitigate damages.  

Based on the above, Plaintiffs request for leave to amend is granted. Plaintiff will file and serve the 
amended pleadings by close of business Friday, August 5, 2022. Defendants may respond to the 
amended pleadings as they deem appropriate within 30 days of service upon them. The Court will 
address the trial date, and related issues, in a separate order. 
 

 

    

2. 9:01 AM CASE NUMBER:  MSC19-00191 
CASE NAME:  REGINA ENTERPRISES VS WILLOW PASS 
 *HEARING ON MOTION IN RE:  AN ORDER PERMITTING LEAVE TO FILE AMENDMENTS TO CROSS-
DEFENDANTS ANSWER TO AMENDED CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
See add-on line 1 above.  
 

 

 


